(1) Agency:
Department of Environmental Protection (Department)

(2) Agency Number:

Identification Number: 7-443

IRRC Number: C;'( X) 6\

(3) Short Title:
CHAPTER 92a. NPDES Permitting, Monitoring, and Compliance

(4) PA Code Cite:
25 Pa. Code § Chapter 92, et seq.
25 Pa. Code § Chapter 92a, et.seq. (proposed new chapter)

(5) Agency Contacts (List Telephone Number, Address, Fax Number and Email Address):

Primary Contact: Michelle Tate, (717) 783-8727, Rachael Carson State Office Building, P.O. Box 2063,
Harrisburg, PA 17105-2063. Fax: (717) 783-8926. mtate(@state.pa.us

Secondary Contact: Kelly Heftner, (717) 783-8727, Rachael Carson State Office Building, P.O. Box 2063,
Harrisburg, PA 17105-2063. Fax: (717) 783-8926. kheffner(@state.pa.us

(6) Primary Contact for Public Comments (List Telephone Number, Address, Fax Number and Email
Address) — Complete if different from #5:

EQB

P. O. Box 8477

Harrisburg, PA . 17105-8477

Email: regcomiments(@state.pa.us

(All Comments will appear on IRRC’S website)

(7) Type of Rulemaking (check applicable box):

[X] Proposed Regulation
[ ] Final Regulation
[ Final Omitted Regulation
[ ] Emergency Certification Regulation;
[ ] Certification by the Governor
[ ] Certification by the Attorney General

(8) Briefly explain the regulation in clear and nontechnical language. (100 words or less)

This proposed rulemaking deletes and reserves Chapter 92, and replaces it with a new Chapter 92a

which is organized consistent with the companion federal regulation 40 CFR Part 122. A new permit fee




structure is proposed that is designed to cover the cost of the program. Certain permitting requirements
are streamlined, and some treatment requirements for different classes of facilities are standardized.

(9) Include a schedule for review of the regulation including:
A. The date by which the agency must receive public comments: March 2010

B. The date or dates on which public meetings or hearings
will be held: None planned

C. The expected date of promulgation of the proposed
regulation as a final-form regulation: 2010

D. The expected effective date of the final-form regulation: 2010

E. The date by which compliance with the final-form
‘regulation will be required: 2010

F. The date by which required permits, licenses or other
approvals must be obtained: See below

No deadlines for implementation of new, comprehensive requirements are proposed. It is not unusual
for wastewater treatment facilities to implement changes to meet changing circumstances or
requirements. Chapter 92a and the NPDES permitting process provides for schedules of compliance as
an integral part of the process for permittees to meet any new requirements, and that will not change. In
this proposed regulation, certain standardized wastewater treatment requirements become applicable
only when the facility proposes to expand to accommodate growth in population or production, and any
new requirements would be considered when planning the facility expansion. The only requirements for
existing facilities that are new in Chapter 92a are for CAAP (concentrated aquatic animal production;
fish hatcheries) facilities, which will be required to have a BMP (Best Management Practice) plan for
managing feed, and to report use of therapeutic drugs (fungicides, antibiotics) that may be present in the
discharge. However, the requirement for CAAPs to have a feed/nutrient management plan aiready is
widely recognized as good industry practice to control costs. Reporting of therapeutic drug use is an
extension of the existing requirement for permittees to report all potential pollutants in their discharge.
Any new requirement may be phased in, if required, on a facility-specific basis as part of the normal
permitting process.

(10) Provide the schedule for continual review of the regulation.

A comprehensive external review of the NPDES regulation is performed periodically by EPA, but not on
a set schedule. Internal reviews are suggested on an annual basis. These internal reviews may, or may
not, include a review of the regulation. The regulations require the Department to review the fee
structure every three years to insure the fees continue to cover program costs. The Department must
submit this review, along with any changes in fees, to the EQB (Environmental Quality Board) for
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promulgation as a revision to these regulations.

(11) State the statutory authority for the regulation. Include specific statutory citation.

The proposed rulemaking is advanced under the authority of sections 5(b)(1) and 402 of the Clean
Streams Law (35 P.S. Sections 691.5(b)(1) and 691.402) which provides for the adoption of regulations
necessary for the implementation of the Clean Streams Law and section 1920-A of the Administrative
Code of 1929 (71 P.S. section 510-20) which authorizes the Board to promulgate rules and regulations
that are necessary for the proper work of the Department. The proposed rulemaking is also authorized
under Section 402 of the Federal Water Pollution Control Act (33 U.S.C.A. Section 1342).

(12) Is the regulation mandated by any federal or state law or court order, or federal regulation? Are
there any relevant state or federal court decisions? If yes, cite the specific law, case or regulation as well
as, any deadlines for action.

This proposed rulemaking is required by both state and federal legislation. The federal Clean Water Act
(Federal Water Pollution Control Act (33 U.S.C.A. Section 1342)) and the Pennsylvania Clean Streams
Law (35 P.S. Sections 691.5(b)(1) and 691.402) require that regulations be established to control point
sources of pollution to surface waters. The NPDES program is a delegated program, and continued
federal approval of the program is required.

(13) State why the regulation is needed. Explain the compelling public interest that justifies the
regulation. Describe who will benefit from the regulation. Quantify the benefits as completely as
possible and approximate the number of people who will benefit.

The National Pollutant Discharge Elimination System (NPDES) is the means by which pollution from
point sources of treated sewage and industrial wastewater is controlled to protect the water quality of this
Commonwealth’s rivers and streams, in order to achieve the requirements of the federal Clean Water
Act and the Pennsylvania Clean Streams Law. All of the citizens of this Commonwealth directly benefit
from unpolluted streams and rivers as a source of drinking water and for recreational activities including
swimming, fishing, and boating. Clean water is a basic building block for quality of life issues, and
directly supports Pennsylvania’s tourism industry. The permittees also benefit from the program, since
discharges to surface water are expressly prohibited by both federal and state law unless authorized by an
NPDES permit. An effective and up-to-date permitting program benefits the permittees by minimizing
potential liability associated with their discharge of treated wastewater.

Two proposed changes to the regulation are compelling:
1. Higher permit fees that cover the Commonwealth’s cost of the program means that the taxpayer
will no longer subsidize point source discharges. Instead, permittees will bear more of the fair




cost of the permit and the discharge of treated wastewater. The artificially low fees that have
been charged are increasingly inappropriate given the challenges of managing point source
discharges and allocating the limited capacity of surface waters to accept treated wastewater.

2. The proposed rulemaking also includes new provisions designed to keep the program current
with changes at the federal level. Some of these provisions are needed to ensure continued
federal approval of Pennsylvania’s program by the U.S. Environmental Protection Agency
(EPA).

(14) If scientific data, studies, references are used to justify this regulation, please submit material with
the regulatory package. Please provide full citation and/or links to internet source.

Not applicable.

(15) Describe who and how many will be adversely affected by the regulation. How are they affected?

There are approximately 5000 discharges of treated wastewater covered by individual NPDES permits
and approximately 5000 discharges covered by general NPDES permits. Adverse effects primarily will
take the form of higher permit fees for most permittees. Some will pay lesser fees or none at all.

(16) List the persons, groups or entities that will be required to comply with the regulation.
Approximate the number of people who will be required to comply.

There are approximately 5000 discharges of treated wastewater covered by individual NPDES permits
and approximately 5000 discharges covered by general NPDES permits. Permittees are municipalities,
industries, small business owners, homeowners, and Commonwealth and other government entities. By
law, permittees may not discharge to surface waters unless they are permitted to do so, and the NPDES
permit fulfills this requirement in Pennsylvania.




(17) Provide a specific estimate of the costs and/or savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

The proposed permit fee structure is designed to return a total of approximately $5 million per year,
which is the cost to the Commonwealth of the NPDES program. This represents the Commonwealth’s
40% share of the cost of Department staff who directly support the program (the remainder of the cost,
60%, is covered by federal funding). This compares to the approximately $750,000 per year collected
under the current fee structure, in place since 1980. Most permittees will pay higher fees compared to
the $500 per 5-year term of the NPDES permit, but certain smaller facilities will pay lesser fees or none
at all.

Cost savings to the regulated community are expected as a result of the reorganization and streamlining
of the regulation consistent with the companion federal regulation 40 CFR Part 122. By aligning the two
regulations, it becomes clear where they are identical and where they differ. Where feasible, Chapter
92a reverts to federal terminology and definitions to minimize possible distortions and ambiguity. This
will help the regulated community better understand the requirements of the program, and help prevent
misunderstandings between the Department and the regulated community based on different
interpretations of the language or intent of regulations. However, no specific cost savings value is
available because of the nature of the projected benefit.

(18) Provide a specific estimate of the costs and/or savings to local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

Local governments will be affected primarily to the extent that they hold permits for publicly-owned
treatment works (POTWs), and will be required to pay higher permit fees. However, permit fees are still
a minor cost element compared to the cost of building and operating wastewater treatment facilities. As
an example, a 500,000 gallon per day POTW would pay $500 per year under the proposed fee structure,
instead of the $500 every five years paid under the existing permit fee structure. Smaller facilities, that
are more financially constrained and also have a lower potential environmental impact, will be assessed
the lowest fees. The proposal to increase reliance on Permit-by-Rule, for those facilities or activities
where a general or an individual NPDES permit is not required, relieves some permittees of any fee.

(19) Provide a specific estimate of the costs and/or savings to state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which may
be required. Explain how the dollar estimates were derived.

Cost savings to the Department are expected as a result of the reorganization and streamlining of the




regulation consistent with the companion federal regulation 40 CFR Part 122. By aligning the two
regulations, it becomes clear where they are identical and where they differ. Where feasible, Chapter
92a reverts to federal terminology and definitions to minimize possible distortions and ambiguity. The
cumulative effect of these improvements should reduce the resources that the Department expends
clarifying requirements to the regulated community, and help prevent misunderstandings between the
Department and the regulated community. Fewer appeals will reduce the burden on the Department and
the Environmental Hearing Board. As a supplemental benefit, turnover in permit engineers should be
less disruptive, since new staff should find it easier to understand the streamlined regulatory
requirements. However, no specific cost savings value is available.

All fees are paid to the Department.

Current Fee Structure:

Individual Permits: The application fee for essentially all individual NPDES permits is $500 per 5-year
permit term. There are no annual fees.

General NPDES Permits: The fee for most general NPDES permits is $100 per 5-year term.

Total fees collected are estimated as $750,000 per year.

Proposed Fee Structure:

Summary of NPDES Application Fees
Applications fees for individual NPDES permits for treated sewage are:

SRSTP .o, $100 for new; $100 for reissuance.
Small flow treatment facility ................... $250 for new; $250 for reissuance
Minor facility < 50,000 GPD ................. $500 for new; $250 for reissuance
Minor facility > 50,000 GPD <1 MGD ..... $1,000 for new; $500 for reissuance
Minor facility with CSO ... $1,500 for new; $750 for reissuance
Major facility > 1 MGD <5MGD ........... $2,500 for new; $1,250 for reissuance
Major facility > SMGD ......................... $5,000 for new; $2,500 for reissuance
Major facility with CSO ... $10,000 for new; $5,000 for reissuance
Applications fees for individual NPDES permits for industrial waste are:

Minor facility not covered by an ELG ....... $1,000 for new; $500 for reissuance
Minor facility covered by an ELG ............ $3,000 for new; $1,500 for reissuance
Major facility <250 MGD ................... $10,000 for new; $5,000 for reissuance
Major facility >250MGD .................. $50,000 for new; $25,000 for reissuance
SEOIMWALET ..., $2,000 for new; $1,000 for reissuance
Application fees for individual NPDES permits for other facilities or activities are:
CAFO o $1,500 for new; $750 for reissuance
CAAP .o, $1,500 for new; $750 for reissuance
M. $5,000 for new; $2,500 for reissuance




Mining activity..............ooooviin vieinnnn. $1,000 for new; $500 for reissuance

Application fees for transfers of individual permits are:

SRSTP o $50

Small flow treatment facility .................. $100

Other domestic wastewater .................... $200

Industrial waste ..........cccooeiiiiiiiiinnn. $500

Application fees for amendments to individual permits are:

Amendment initiated by Department ......... No charge

Minor amendment ................ocociiiia $200

Major amendment ..............c.oeiiiiiiiinnn. Same as reissuance permit fee

Summary of NPDES Annual Fees

Annual fees for individual NPDES permits for discharges of domestic sewage are:

SRSTP . $0

Small flow treatment facility ................... $0

Minor facility <50,000 GPD ................. $250

Minor facility > 50,000 GPD <1 MGD ..... $500

Minor facility with CSO ........................ $£750

Major facility > 1 MGD <S MGD ........... $1,250

Major facility > S MGD ......................... $2,500

Major facility with CSO ..................... $5,000

Annual fees for individual NPDES permits for discharges of industrial waste are:
Minor facility not covered by an ELG ....... $500

Minor facility covered by an ELG ............ $1,500

Major facility <250 MGD .................... $5,000

Major facility > 250 MGD ................... $25,000
StOrMWALET ..., $1,000

Annual fees for individual NPDES permits for other facilities or activities are:
CAFO o $0

CAAP Lo, $0

MS4 $500

Mining activity .........cooviiiiiiiiiniinnan.. $0

NOTES:

AEU Animal Equivalent Unit

CAAP Concentrated Aquatic Animal Production
CAFO Concentrated Animal Feeding Operation.
CSO Combined Sewer Overflow '
GPD Gallons per Day




MGD
MS4
SRSTP

Million Gallons per Day
Municipal Separate Storm Sewer System
Single-residence Sewage Treatment plant

(20) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and state government for

the current year and five subsequent years.

Current FY FY +1 FY +2 FY +3 FY +4 FY +5

Year Year Year Year Year Year

09-10 10-11 11-12 12-13 13-14 14-15
SAVINGS: $ $ $ $ $ $
Regulated Community 0 0 0 0 0 0
Local Government 0 0 0 0 0 '0
State Government 0 0 0 0 0 0
Total Savings 0 0 0 0 0 0
COSTS:
Regulated Community 750,000 4,940,000 | 5,133,000 | 5,236,000 | 5,339,000 | 5,446,000
Local Government 0 0 0 0 0 0
State Government 0 0 0 0 0 0
Total Costs $750,000 $4,940,000 | $5,133,000 | $5,236,000 | $5,339,000 | $5,446,000
REVENUE LOSSES:
Regulated Community 0 0
Local Government 0 0
State Government 0 0 0 0 0 0
Total Revenue Losses 0 0 0 0 0 0
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(20a) Provide the past three year expenditure history for programs affected by the regulation.

Program FY -3 FY -2 FY -1 Current FY

Environmental
Program Mngt $37,049,000 $36,868,000 $39,909,000 $41,800,000
161-10382

Environmental
Protection $87,897,000 $89,847,000 $98,582,000 $102,144,000
Operations
160-10381

(22) Describe the communications with and input from the public and any advisory council/group in the
development and drafting of the regulation. List the specific persons and/or groups who were involved.

This proposed rulemaking had extensive internal and advisory committee input during its development.
The original concept of a reorganized NPDES permitting regulation based on the companion federal
regulation was developed by a regional NPDES Permits Chief, who brought his regional perspective to
central office and produced the initial draft of Chapter 92a. Since then, the proposed revision has been
vetted by program counsel, and been revised based on the input of the affected programs, including the
Bureau of Watershed Management and the Bureau of Mining and Reclamation. The proposed revision
has been presented and critiqued at an annual statewide Wastewater Operations training meeting, a
statewide Water Quality Roundtable meeting of regional counsel, a statewide Water Quality Managers
meeting, and several statewide NPDES permit chief meetings. We have incorporated revisions based on a
USEPA legal review of Chapter 92. At the July and October 2008 meetings of the WRAC (Water
Resources Advisory Committee), the proposed regulation was reviewed, and the comment and response
document detailing the WRAC’s comments is included in this rulemaking package. At the October 2008
meeting, the WRAC recommended the proposed regulation for advancement to the EQB. In June 2009,
the Agricultural Advisory Board reviewed the section in the proposed regulation that addresses
Concentrated Animal Feeding Operations (CAFOs) and Concentrated Aquatic Animal Production
(CAAP) facilities. Several concerns related to fees for CAFOs were raised, and the fee structure was
adjusted in response to these comments.

(23) Include a description of any alternative regulatory provisions which have been considered and
rejected and a statement that the least burdensome acceptable alternative has been selected.

Alternatives analysis was most appropriate when devising the proposed NPDES permit fee structure. The
established policy is that the proposed fee structure should cover the true cost to the Commonwealth of the
program, but the issue of how those costs should be distributed remained. Two main decisions were
required:

1. How to distribute the fees amongst the various classes of point sources.




2. Whether to implement annual fees in addition to application fees, and how to distribute the total
cost between annual fees and application fees.

In addition to internal deliberations, the Department investigated the NPDES permit fee structures of other
states. While there was substantial variation in how states distribute fees, there was broad consensus that
larger dischargers pay higher fees. In some cases, additional fee multipliers were assessed for discharges
with a higher environmental impact, as measured by pollutant loading or compliance history. Industrial
dischargers usually pay higher fees, but not markedly so in most cases. Industrial dischargers of toxic
pollutants sometimes pay higher fees. All of the states investigated have annual fees associated with
NPDES permits, and nearly all have application fees. There is no consensus as to the magnitude of the
annual fee relative to the application fee.

While various combinations of these factors were considered, the following principles were determined to
be most appropriate in terms of fairness to the regulated community, the resources expended by the
Department, and the relative environmental impacts of different classes of facilities:

o Permit fees for industrial wastewater will be higher than fees for treated sewage. Permits for
industrial wastewater are more variable and require greater resources to issue and maintain. Toxic
and persistent pollutants are more often present in greater quantities in industrial discharges, with
increased potential for adverse environmental impact relative to the conventional pollutants
discharged in treated sewage.

o Permit fees will be higher for facilities with higher flows. Higher flows generally track with
higher pollutant loadings and increased potential adverse environmental impact.

¢ Application fees for a new facility will be twice that for a reissued permit, reflecting the
substantially greater resources required to issue an NPDES permit for a new facility. Setting
application fees higher also better compensates the Department for processing applications for new
permits that are submitted on a contingency basis, and that may or may not result in a facility being
built.

o Annual fees will be implemented, and be designed to cover the ongoing costs associated with
maintaining the permit coverage, including the cost of compliance inspections, sampling, and
reports. Integrating annual fees into the process spreads the cost of the permit over the 5-year
‘permit cycle, and this should help the permittee manage costs. It avoids penalizing facilities that
may suspend or terminate permit coverage during the cycle.

e Annual fees and permit reissuance fees, which occur every five years, should be the same if
practicable. Setting the annual fee to the same value as the permit reissuance fee means that
permittees generally can count on a uniform fee every year when producing the annual budget.

(24) Are there any provisions that are more stringent than federal standards? If yes, identify the specific
provisions and the compelling Pennsylvania interest that demands stronger regulations.

Tertiary treatment standard for discharges of treated sewage

A new technology-based tertiary treatment standard (TTS) for discharges of treated sewage
is proposed at 92a.47. The TTS would apply to all new or expanding discharges of treated
sewage to impaired surface waters (rivers and streams not meeting the required water
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quality standards) where the impairment has been attributed to discharges of treated
sewage, or to surface water designated as a High Quality or an Exceptional Value
(antidegradation) water. Existing facilities would not be affected until such time as the
permittee proposes to expand the facility. The requirement to implement the TTS would be
triggered by a proposed expansion of an existing facility that would result either in an
increased hydraulic capacity of the facility, or an increase in loading of any pollutant of
concern to the affected surface water, or both.

In all cases for point sources, the more stringent of the applicable technology-based effluent
limit and the water quality-based effluent limit (WQBEL) is applied. For discharges to
impaired or antidegradation waters, the WQBEL is expected to be the governing factor in
determining the appropriate effluent limits. However, technology-based requirements
should be developed and applied independent of water quality-based requirements. The
TTS is a more stringent treatment standard than the secondary treatment standard, and a
more stringent technology-based treatment standard is appropriate in water quality-limited
surface water segments for several reasons:

o Inorder to reduce possible disparities in treatment requirements amongst multiple
point sources.

« An adequate WQBEL may not be available when it is needed (for example, a
sewage treatment plant is proposed for expansion, but the TMDL has not yet been
scheduled or completed). Applying a more stringent technology-based standard
will minimize possible distortions in the planning and design process that may be
introduced when the WQBEL is inadequate or unavailable. Without an appropriate
technology-based standard, the facility may be grossly under-designed,
necessitating a costly overhaul of the facility. Applying the TTS in scenarios where
advanced treatment clearly will be required will minimize this risk, without
increasing the risk that the facility may be over-designed.

o The relationship between the source and an impairment may be reliable, but it may
not be effectively tied to any one or more pollutants. An impairment initially
attributed to nutrient enrichment may, upon further study or with more data,
subsequently be attributed to organic enrichment. Or an impairment that really is
due to nutrient enrichment, and that is mitigated with effective nutrient controls,
may simply be replaced by an impairment that is attributable to organic enrichment.
By assuring a balanced approach to all likely pollutants of concern, vulnerabilities
in the WQBEL process can be minimized without undue burden on the permittee.

The effluent treatment requirements of the TTS have been designed to be sufficiently
stringent to require advanced treatment as compared to secondary treatment for sewage, but
are not state-of-the-art. In impaired or antidegradation waters, treatment at least this
stringent will be required. The final required level of treatment will be determined by the
WQBEL, but an appropriate technology-based standard will help prevent costly errors.
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Minimum treatment requirements for industrial wastewater

A new proposed provision at 92a.48 would require that industrial discharges of
conventional pollutants be assigned technology-based limits of no greater than 50 mg/L
CBOD:s (carbonaceous biochemical oxygen demand, 5-day) and 60 mg/L TSS (total
suspended solids). This provision is intended to address situations where the application of
certain outdated technology-based requirements for industrial sources may result in
inappropriately permissive technology-based effluent limits. For industrial sources, the
federal Effluent Limitation Guideline (ELG) normally is the applicable technology-based
requirement. In some cases, the federal ELG is based on units of mass pollutant loading
per unit of production, such that a production operation might be assigned a permissible
number of pounds of CBODs that may be discharged per unit of production. When
converted into concentration units, the effluent limits may be inappropriately permissive
(over 100 mg/L. CBODs which is a value more characteristic of raw, untreated wastewater).
The proposed rulemaking would require that all discharges of conventional pollutants from
industrial discharges be required to achieve 50 mg/LL CBODs and 60 mg/L TSS. Since the
great majority of industrial facilities that discharge CBOD;s and TSS already meet these
minimum treatment requirements, this requirement will affect few industrial facilities. The
Board is especially interested in public comment on this issue, and expects to address any
concerns from individual facilities in the public notice process.

Concentrated aquatic animal production facilities (92a.50)

Concentrated aquatic animal production (CAAP) facilities are hatcheries or fish farms
Based on experience, the Department has determined that it is less effective to regulate
CAARP discharge flows with strict, concentration-based limits for conventional pollutants
(CBODs and TSS), as is normally the case with most discharges. A Pollution Prevention-
based approach is most effective in controlling the primary source of the pollutants in the
discharge. The proposed rulemaking requires that all CAAPs develop a Best Management
Practice (BMP) plan with the primary goal of minimizing excess fish feed in the system.
This has proven to be the best way to mitigate the environmental impact of these facilities,
and has other benefits to the facility in terms of reductions in feed, maintenance, and
treatment costs. BMP plans have become established as good practice within the CAAP
industry in recent years.

CAAPs may use therapeutic drugs such as antibiotics and fungicides to control disease in
the fish population. The proposed rulemaking requires that CAAPs report the use of these
drugs at established intervals, and places strong restrictions on the use of therapeutic drugs
that may be carcinogenic. This is an extension of the Department’s duty to evaluate and set
appropriate effluent limits for any pollutant in effluent. The Department generally
considers the use of these therapeutic drugs as safe and of low environmental concern, but
tracking use rates will support investigation of any potential environmental impact of the
drugs, or allegation of same. '
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(25) How does this regulation compare with those of other states? How will this affect Pennsylvania’s
ability to compete with other states?

All states have a comparable NPDES regulation that regulates point source discharges and meets the
requirements of the federal Clean Water Act. Pennsylvania’s program additionally must meet the
requirements of the Pennsylvania Clean Streams Law, but the federal and state requirements do not differ
appreciably in the major goals of and requirements for regulating point source discharges. The NPDES
fee structure of other states was examined to assure that the proposed fees are comparable, and that the
new proposed fee structure, with application and annual fees, is representative. This proposed rulemaking
would not put Pennsylvania at a competitive disadvantage, because it does not implement any new
comprehensive requirements, and the fees are comparable to what other states charge for the same service.

(26) Will the regulation affect any other regulations of the promulgating agency or other state agencies?
If yes, explain and provide specific citations.

Generally, no. Chapter 92a is part of a comprehensive approach to water resources management that
comprises Chapters 91, 92a, 93, 94, 95, and 96. However, the proposed rulemaking does not alter the
relationship of Chapter 92a to the other chapters, nor does it impose any new requirements that would
require changes to those chapters. Chapter 92a is the umbrella regulation under which NPDES
requirements for other point sources (e.g. mining activities, oil and gas drilling activities, and construction
stormwater) are implemented by Chapters 77, 87, 88, 89, 90, 102 and 105. However, the proposed
rulemaking does not impose any new requirements that would aftect those chapters.

(27) Submit a statement of legal, accounting or consulting procedures and additional reporting,
recordkeeping or other paperwork, including copies of forms or reports, which will be required for
implementation of the regulation and an explanation of measures which have been taken to minimize
these requirements.

The only new requirements for permittees in these areas are those proposed for CAAP (concentrated
aquatic animal production; fish hatcheries) facilities. For CAAPs, a written BMP (Best Management
Practice) plan is required to manage feed and nutrients to minimize excess feed that wastes resources and
causes pollution without any benefit, and therapeutic drug use (e.g. fungicides, antibiotics) must be
tracked and reported. However, the implementation of a BMP plan to manage feed costs and impacts is
widely recognized as an appropriate industry practice. Other options that were considered, such as
establishing strict mass and concentration-based requirements for discharges of pollutants from CAAPs,
were rejected as unnecessary and potentially burdensome.

Facilities already are required to secure approval for any discharge of any therapeutic drug that may be
detectable in the effluent, and the proposed regulation establishes a structure for doing so. The
Department generally considers the use of these therapeutic drugs as safe and of low environmental
concern, but tracking use rates will support investigation of any potential environmental impact of the
drugs, or allegation of same.

(28) Please list any special provisions which have been developed to meet the particular needs of affected
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groups or persons including, but not limited to, minorities, elderly, small businesses, and farmers.

Permit-by-rule provisions for single-residence sewage treatment plants will reduce the financial and
paperwork burden on homeowners who own one of these facilities as part of their property. Application
fees for discharges from small municipalities, farms, and businesses are much less than those for large
discharges. Annual fees generally are waived for homeowners, farms, and small businesses.
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Notice of Proposed Rulemaking
Department of Environmental Protection
Environmental Quality Board
(25 Pa. Code, Chapter 92a)
National Pollutant Discharge Elimination System Permitting, Monitoring, and Compliance

Preamble

The Environmental Quality Board (Board) proposes to delete and reserve 25 Pa Code, Chapter 92
(relating to National Pollutant Discharge Elimination System permitting, monitoring, and compliance)
and replace it with a new Chapter 92a of the same name. These regulations describe the process that the
Department of Environmental Protection (Department) uses to issue National Pollutant Discharge
Elimination System (NPDES) permits for point source discharges of treated wastewater and stormwater,
in order to meet the requirements of the Federal Clean Water Act and the Pennsylvania Clean Streams
Law. The primary goal of the proposed rulemaking is to reorganize the existing Chapter 92 so that it
will be consistent with the organization of the companion Federal regulations as set forth in 40 CFR Part
122. This general reorganization is extensive, and it requires that Chapter 92 be replaced with a new
chapter, Chapter 92a, to avoid confusion. A new NPDES permit fee structure designed to cover the
Commonwealth’s share of the cost of running the NPDES program is being proposed. Several new
provisions to incorporate recent new requirements in the Federal program are also proposed. Certain
treatment requirements are proposed to be added or reorganized to standardize the Department’s
approach to discharges of treated sewage and industrial wastewater.

This proposal was adopted by the Board at its meeting of November 17, 2009.

A. Effective Date

These amendments will go into effect upon publication in the Pennsylvania Bulletin as final rulemaking.

B. Contact Persons

For further information contact Ronald Furlan, Environmental Program Manager, Division of Planning
and Permits, P. O. Box 8774, Rachel Carson State Office Building, Harrisburg, PA 17105-8774, (717)
787-8184 or William S. Cumings, Jr., Assistant Counsel, Bureau of Regulatory Counsel, P.O. Box 8464,
Rachel Carson State Office Building, Harrisburg, PA 17105-8464 (e-mail: weumings(@state.pa.us ).
Information regarding submitting comments on this proposal appears in Section J of this preamble.
Persons with a disability may use the AT&T Relay Service by calling 1-800-654-5984 (TDD users) or 1-
800-654-5988 (voice users). This proposal is available electronically through the DEP Web site at
www.depweb.state.pa.us.
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C. Statutory Authority

The proposed rulemaking is being made under the authority of sections 5(b)(1) and 402 of the Clean
Streams Law (35 P.S. § § 691.5(b)(1) and 691.402) which provides for the adoption of regulations
necessary for the implementation of the Clean Streams Law and section 1920-A of the Administrative
Code of 1929 (71 P.S. § 510-20) which authorizes the Board to promulgate rules and regulations to
implement the provisions of the Clean Streams Law (35 P.S. § § 691.1 — 691.1001).

D. Background and Purpose

This proposed rulemaking deletes and reserves Title 25, Chapter 92, National Pollutant Discharge
Elimination System Permitting. Monitoring, and Compliance, and creates a new Chapter 92a of the same
name. The National Pollutant Discharge Elimination System (NPDES) is the primary means by which
pollution from point sources is controlled to protect the water quality of this Commonwealth’s rivers and
streams, in order to achieve the requirements of the Federal Clean Water Act and the Pennsylvania Clean
Streams Law.

The primary goal of the proposed rulemaking is to reorganize the existing NPDES regulations outlined
in Chapter 92 so that the organization of the regulations is consistent with the organization of the
companion Federal regulations set forth in 40 CFR Part 122. By aligning the State and Federal
regulations, it becomes clear where the regulations are identical and where they differ. This will help
both Department staff and the regulated community understand the requirements of the program, and
where additional or more stringent provisions apply in Pennsylvania. Every effort has been made to
revert to the baseline Federal requirements except where additional or more stringent requirements in
Chapter 92 were clear, well understood, and have an appropriate basis in the Pennsylvania Clean
Streams Law or other appropriate basis.

The proposed rulemaking includes a new NPDES permit fee structure that is designed to cover the cost
to the Commonwealth for the administration of the NPDES program. The existing $500 application fee,
payable every five years would be replaced by a sliding scale of application fees and annual fees based
primarily on the size of the point source discharge. The proposed fee structure is projected to produce
$5 million annually, which is the Commonwealth’s share of the total estimated annual cost of running
the program, compared to the $0.75 million that is collected per year under the existing fee structure.
Also, certain treatment requirements have been added or reorganized to standardize the Department’s
approach to discharges of treated sewage and industrial wastewater.

The proposed rulemaking also includes new provisions designed to keep the program current with
changes at the Federal level. Some of these provisions are needed to ensure continued Federal approval
of Pennsylvania’s program by the U.S. Environmental Protection Agency (EPA). Approval of the final
regulation by EPA is required. These new provisions include requirements related to:

¢ Stormwater Phase II Final Rule requirements (MS4s and small construction activities)

¢ Cooling water intake structures - 316(b)

e NPDES provisions for applications of pesticides
These new provisions generally are designed to achieve the Federal requirements without any more
stringent requirements.
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At the July and October 2008 meetings of the WRAC (Water Resources Advisory Committee), the
proposed regulation was reviewed, and comments received were resolved. At the October 2008
meeting, the WRAC recommended the proposed regulation for advancement to the EQB. At the
meeting of the Agricultural Advisory Board on June 17, 2009, the provisions related to Concentrated
Animal Feeding Operations (CAFOs), and Concentrated Aquatic Animal Production (CAAP) facilities
were considered. Several concerns related to fees for CAFOs were raised, and the fee structure was
adjusted in response to these comments.

E. Summary of Regulatory Requirements

The proposed Chapter 92a is organized by subchapters that generally mirror the organization of 40 CFR
Part 122 by subparts, and describe each functional step in the permitting process:

Definitions and General Program requirements.

Permit Application and Special NPDES Program Requirements

Permits and Permit Conditions

Monitoring and Annual Fees

Transfer, Modification, Revocation, Termination, Reissuance of Permits
Public Participation

Permit Coordination with the Administrator

Civil Penalties for Violations of NPDES Permits

mOTHOOW

The remainder of this section summarizes the substantive proposed revisions to the content of the
regulation, other than those that are wholly new Federal regulations incorporated by reference.

Detailed Description of Proposed Revisions to Chapter 92 Transferred to the Chapter and New
Additions

Note: As noted above, provisions of existing Chapter 92 are proposed to be transferred into Chapter 92a.
The parallel sections containing the provisions of Chapter 92 being transferred to this Chapter are noted
in parenthesis following the title of the section listed in the regulation. For example, § 92a.5 is entitled
“Prohibitions.” The number in parenthesis following that title is 92.73. That number refers to existing §
92.73, which contains the parallel provision of Chapter 92 which would be replaced by

Proposed § 92a.5.

There is no discussion in this Preamble regarding any section of Chapter 92 where no significant change
is being proposed to an existing section of Chapter 92 being transferred to Chapter 92a or to a Federal
regulation previously incorporated by reference in § 92.2.

Section 92a.2. Definitions.

This section contains a number of new definitions which do not appear in existing Chapter 92. Among

" the newly defined terms are: “aquaculture project,” “authority,” “BOD5 — Biochemical oxygen demand,
5-day,” “BTA — Best technology available,” “CBODS5 — Carbonaceous biochemical oxygen demand, 5-
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day,” “DMR — Discharge Monitoring Report,” “disturbed area,” “EHB — Environmental Hearing Board,”
“EPA,” “earth disturbance activity,” “entrainment,” “expanding facility or activity,” “GPD — Gallons per
day,” “immediate,” “impingement,” “major amendment,” “major facility,” “mining activity,” “minor
amendment,” “minor facility,” “monthly average discharge limitation,” “municipality,” “no exposure,”
“nonpoint source,” “permit by rule,” “privately owned treatment works,” “significant biological
treatment,” “small flow treatment facility,” “TMDL - Total Maximum Daily Load,” “TSS — Total

Suspended Solids,” “treatment works,” and “weekly average discharge limitation.”
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A number of definitions in existing § 92.2 will not be transferred, and will thus be deleted. Among the
terms proposed to be deleted are: “industrial user,” “log sorting and log storage facilities,” “minor
discharge,” “NPDES primary industry categories,” “NPDES reporting form,” “primary industrial
facility,” “rock crushing and gravel washing facilities,” and “silvicultural point source.” Some of the
definitions being deleted are defined in 40 CFR 122.2 (relating to definitions) which would be
incorporated by reference under proposed § 92a.3(b)(1).

A small number of definitions from § 92.2 which will be retained in § 92a.2 are revised. These include
“BMP — Best Management Practices,” “discharge,” “POTWs,” and “pollution prevention.”

Section 92a.3. Incorporation of Federal Regulations by Reference.

Existing § 92.2 contains a listing of all Federal regulations relating to the administration of the NPDES
program which have been incorporated by reference. It is proposed to place the regulations so
incorporated in those sections of Chapter 92a which correspond to the applicable Federal provision.
For example, the Federal provisions of 40 CFR 122.4 relating to prohibitions are incorporated by
reference in § 92a.5 which also relates to prohibitions. The remaining regulations incorporated into
existing § 92.2 will be retained in § 92a.3 (a).

Section 92a.4. Exclusions.

Existing § 92.4 outlines the exclusions from permit requirements. Some of those exclusions have no
counterpart in the applicable Federal regulation, 40 CFR 122.3(a) — (g), which would be incorporated by
reference. The existing Federal exclusion relating to the application of pesticides, 40 CFR 122.3(h)
would not be incorporated by reference. Pesticide application requirements would be covered by a
permit-by-rule being proposed in § 92a.25. Current exclusions in § 92(a)(4) relating to oil and gas
activities and conditions relating to indirect discharges in §92(a)(6) will be deleted from the exclusion
provisions since they are not included in the Federal exclusion regulation.

Section 92a.5. Prohibitions.

Existing § 92.73 outlines situations where an NPDES permit may not be issued. All but one of the
prohibitions are identical to or closely parallel the Federal prohibitions set forth in 40 CFR 122.4. The
prohibition which has no Federal counterpart relates to sanitary sewer overflows, § 92.73(8). This
provision provides that no permit may be issued for a sanitary sewer overflow, except as provided for in
the Federal regulations. This provision has been transferred to § 92a.5(b), except that the qualifier
providing for exceptions as provided for in Federal regulations has been deleted.

Page 4 of 18







